
 

Page 1 Purchase Order Terms and Conditions – Commercial Items (F09-PR-012) 
Effective Date:  02-12-18 

The Intranet-posted version of this
form is the document of record.

 

PURCHASE ORDER TERMS AND CONDITIONS – COMMERCIAL ITEMS 
 

(a)  Inspection/Acceptance. The SELLER shall only tender for acceptance those items that conform to the 
requirements of this contract. The BUYER reserves the right to inspect or test any supplies or services that have 
been tendered for acceptance. The BUYER may require repair or replacement of nonconforming supplies or 
reperformance of nonconforming services at no increase in contract price. The BUYER must exercise its post-
acceptance rights—  

(1) Within a reasonable time after the defect was discovered or should have been discovered; and  

(2) Before any substantial change occurs in the condition of the item, unless the change is due to the 
defect in the item.  

 
(b)  Assignment. The SELLER or its assignee may assign its rights to receive payment due as a result of 

performance of this contract to a bank, trust company, or other financing institution, including any Federal lending 
agency in accordance with the Assignment of Claims Act (31 U.S.C. 3727). However, when a third party makes 
payment (e.g., use of the Government-wide commercial purchase card), the SELLER may not assign its rights to 
receive payment under this contract.  

 
(c)  Changes. Changes in the terms and conditions of this contract may be made only by written agreement of 

the parties.  
 

(d)  Disputes. Any suit, action or proceeding seeking to enforce any provision of, or based on any matter 
arising out of or in connection with, this Agreement shall be brought in the United States District Court for the District 
of Maryland (or, if subject matter jurisdiction is unavailable, in the state courts of the State of Maryland), and each of 
the parties hereto hereby consents to the exclusive jurisdiction of such courts (and of the appropriate appellate 
courts) in any such suit, action or proceeding and waives any objection to venue laid therein. Process in any such 
suit, action or proceeding may be served on Seller anywhere in the world, whether within or without the State of 
Maryland. Without limiting the foregoing, Seller agrees that service of process upon Seller at the address referred to 
in the Purchase Order, together with written notice of such service to Seller, shall be deemed effective service of 
process upon Seller. THE PARTIES HEREBY WAIVE ANY RIGHT TO TRIAL BY JURY IN ANY PROCEEDING 
ARISING OUT OF OR RELATING TO THIS AGREEMENT, WHETHER NOW EXISTING OR HEREAFTER 
ARISING, AND WHETHER SOUNDING IN CONTRACT, TORT OR OTHERWISE. THE PARTIES AGREE THAT 
ANY OF THEM MAY FILE A COPY OF THIS PARAGRAPH WITH ANY COURT AS WRITTN EVIDENCE OF THE 
KNOWING, VOLUNTARY AND BARGAINED-FOR AGREEMENT BETWEEN THE PARTIES IRREVOCABLY TO 
WAIVE TRIAL BY JURY AND THAT ANY PROCEEDING WHATSOEVER BETWEEN THEM RELATING TO THIS 
AGREEMENT SHALL INSTEAD BE TRIED IN A COURT OF COMPETENT JURISDICTION BY A JUDGE SITTING 
WITHOUT A JURY. 

 
(e)  Excusable delays. The SELLER shall be liable for default unless nonperformance is caused by an 

occurrence beyond the reasonable control of the SELLER and without its fault or negligence, such as acts of God or 
the public enemy, acts of the BUYER in either its sovereign or contractual capacity, fires, floods, epidemics, 
quarantine restrictions, strikes, unusually severe weather, and delays of common carriers. The SELLER shall notify 
the BUYER’s representative in writing as soon as it is reasonably possible after the commencement of any excusable 
delay, setting forth the full particulars in connection therewith; shall remedy such occurrence with all reasonable 
dispatch; and shall promptly give written notice to the BUYER’s representative of the cessation of such occurrence.  

 
(f)  Invoices/Payments. Invoices for each order must show the order number, items, quantities, and prices, and 

should itemize applicable Federal, State, or local taxes separately. If not so itemized, prices will be deemed to include 
all such taxes and the price or prices will not be changed as a result of SELLER’s failure to include therein any such 
applicable tax. 

 
SELLER shall be responsible for payment of all sales, use, personal property, and other taxes levied upon 

SELLER, and if required, furnish BUYER with evidence that all relevant liens and claims have been waived to the 
extent permitted by law. All invoices shall reference this Purchase Order number. Payment terms will be net forty-five 
(45) days. BUYER shall provide SELLER with copies of corrected invoices and additional supporting documentation, 
as required. BUYER may withhold payment of disputed portions of invoices until the dispute has been resolved. All 
payments are subject to adjustment for shortage or rejection 

 
Invoices for payment shall be supported by such documents in such form as BUYER may reasonably 

require and shall bear such certifications as may be required by this order. Except as otherwise expressly provided 
on the face of this purchase order, all payments are contingent on acceptance by BUYER of the goods or materials 
supplied or the work performed hereunder.  SELLER shall be paid the amount due less any discounts or deductions. 
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(g)  Patent indemnity. The SELLER shall indemnify the BUYER and its officers, employees and agents against 
liability, including costs, for actual or alleged direct or contributory infringement of, or inducement to infringe, any 
United States or foreign patent, trademark or copyright, arising out of the performance of this contract, provided the 
SELLER is reasonably notified of such claims and proceedings.  

 
(h)  Risk of loss. Unless the contract specifically provides otherwise, risk of loss or damage to the supplies 

provided under this contract shall remain with the SELLER until, and shall pass to the BUYER upon:  

(1) Delivery of the supplies to a carrier, if transportation is F.O.B. Origin; or  

(2) Delivery of the supplies to the BUYER at the destination specified in the contract, if transportation is 
F.O.B. Destination.  

 
(i)  Taxes. The contract price includes all applicable Federal, State, and local taxes and duties.  
 
(j)  Title. Unless specified elsewhere in this contract, title to items furnished under this contract shall pass to 

the BUYER upon acceptance, regardless of when or where the BUYER takes physical possession.  
 
(k)  Warranty. In addition to any other express or implied warranties made by the SELLER, SELLER warrants 

that only new materials will be used in items to be delivered under this order and that at any time of delivery to the 
BUYER, all goods, materials, or services will fully conform to applicable drawing, specifications, samples or other 
descriptions; will be free from defects in workmanship and materials; and where they are of SELLER’s design, will be 
free from design defects. BUYER shall have the right to reject goods, materials and services because of SELLER’s 
breach of warranty, delay in performance, or nonconformity of delivery or performance and to revoke any acceptance 
if use of goods, materials, or services reveals defects not apparent upon receipt or inspection. If BUYER so rejects or 
revokes, BUYER may, at its option, exercise the following rights and remedies with respect to all or part of the goods, 
materials, or services: (a) retain the goods or materials at SELLER’s risk and expense, subject to SELLER’s order; 
(b) return the goods or materials to SELLER, at SELLER’s risk and expense, for repair, replacement or credit, at 
BUYER’s option; (c) retain the goods subject to the SELLER’s granting an equitable reduction in price; (d) repair the 
goods at SELLER’s expense; (e) perform, or cause to be performed, the services at SELLER’s expense; (f) withhold 
payment until SELLER has performed the services in accordance with the Terms of the Agreement; and (g) withhold 
payment and terminate the Agreement without further liability on the part of BUYER. Neither receipt of the goods nor 
payment therefore shall constitute a waiver of this provision. 
 

The SELLER warrants and implies that the items delivered hereunder are merchantable and fit for use for 
the particular purpose described in this contract.  

 
(l)  Limitation of liability. Except as otherwise provided by an express warranty, the SELLER will not be liable to 

the BUYER for consequential damages resulting from any defect or deficiencies in accepted items.  
 
(m)  Other compliances. The SELLER shall comply with all applicable Federal, State and local laws, executive 

orders, rules and regulations applicable to its performance under this contract. The seller is required to flow down to 

its lower-tiered manufacturers, subcontractors, and vendors; the Prime Contract Flow downs contained in the 

agreement, which are identified or incorporated by reference.  By executing the agreement, the Seller confirms and 
acknowledges that lower-tiered agreements will include the Prime Flow Down clauses contained in this agreement. 

 
(n)  Export Compliance. The Offeror certifies that when reviewing a solicitation and/or technical data from the 

company which contains technical information controlled under the ITAR, EAR or any other applicable laws, rules, 
and regulations : 

1. It is a U.S. firm incorporated under U.S. law. 

2. It agrees to comply with all applicable U.S. export control laws and regulations, specifically including, 
but not limited to, the requirements of the Arms Export Control Act, 22 U.S.C.2751-2794, including 
the International Traffic in Arms Regulation (ITAR), 22 C.F.R. 120 et seq.; and the Export 
Administration Act, 50 U.S.C. app. 2401-2420, including the Export Administration Regulations, 15 
C.F.R. 730-774; including the requirement for obtaining any export license or other approval. 
Without limiting the foregoing, Offeror agrees that it will not transfer any export controlled item, data, 
or services, to include transfer to foreign persons employed by or associated with, or under contract 
to Offeror or Offeror’s lower-tier suppliers, without the authority of an export license, technical 
assistance agreement, or applicable exemption or exception. Offeror agrees to provide pertinent 
information in the formation of same to the company.  

 Foreign Persons are those persons who are NOT U.S. Citizens, NOT Permanent Resident Aliens 
(Green Card Holders), and NOT Protected Persons (Refugees) under the U.S. Regulations. Persons 
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with work and student visas are considered to be foreign persons, and may not have access to ITAR 
or EAR controlled technical data without prior authorization from the U.S. Government. 

3. It shall immediately notify the Company Contracts representative if Offeror is, or becomes, listed in 
any Denied Parties List or if Offeror’s export privileges are otherwise denied, suspended or revoked 
in whole or in part by any U.S. Government entity or agency. 

4. If Offeror is engaged in the business of manufacturing and//or exporting defense articles or 
furnishing defense services, Offeror represents that it is currently registered with the Office of 
Defense Trade Controls, as required by the ITAR, and it maintains an effective export/import 
compliance program in accordance with the ITAR. 

5. Offeror shall indemnify and hold the company harmless for all damages, costs, fines, penalties, 
attorney fees, and all other expenses arising from any claim or demand that Offeror’s firm failed to 
comply with stated statutes and regulations. 

6. Offeror agrees to comply with the above requirements for technical data provided during the 
solicitation and any resultant Purchase Order or Subcontract. In the event Offeror is not awarded a 
Purchase Order or Subcontract, Offeror agrees that all technical data provided to Offeror relative to 
the solicitation, including all copies thereof made by Offeror, shall be returned  within thirty (30) days 
of non-award notice to Offeror by the Company, and that Offeror shall make no further use or 
disclosure of such technical data. 

7. It agrees not to provide export controlled items, data or services, to foreign firms, parties or entities 
(including foreign governments), affiliated or non-affiliated, via any method, without the authority of 
an export license, agreement or other applicable authorization from the U.S. Government. 

 
(o)  Compliance with laws unique to BUYER contracts. The SELLER agrees to comply with 31 U.S.C. 1352 

relating to limitations on the use of appropriated funds to influence certain Federal contracts; 18 U.S.C. 431 relating to 
officials not to benefit; 40 U.S.C. 327, et seq., Contract Work Hours and Safety Standards Act; 41 U.S.C. 51-58, Anti-
Kickback Act of 1986; 41 U.S.C. 265 and 10 U.S.C. 2409 relating to whistleblower protections; 49 U.S.C. 40118, Fly 
American; and 41 U.S.C. 423 relating to procurement integrity.  

 
(p)  System for Award Management (SAM).  

(1) Unless exempted by an addendum to this contract, the SELLER is responsible during performance 
and through final payment of any contract for the accuracy and completeness of the data within the 
SAM database, and for any liability resulting from the BUYER’s reliance on inaccurate or incomplete 
data. To remain registered in the SAM database after the initial registration, the SELLER is required 
to review and update on an annual basis from the date of initial registration or subsequent updates its 
information in the SAM database to ensure it is current, accurate and complete. Updating information 
in the SAM does not alter the terms and conditions of this contract and is not a substitute for a 
properly executed contractual document.  

(2) (i)  If a SELLER has legally changed its business name, “doing business as” name, or division name 
(whichever is shown on the contract), or has transferred the assets used in performing the contract, 
but has not completed the necessary requirements regarding novation and change-of-name 
agreements in FAR Subpart 42.12, the SELLER shall provide the responsible BUYER’s 
representative a minimum of one business day’s written notification of its intention to (A) change the 
name in the SAM database; (B) comply with the requirements of Subpart 42.12; and (C) agree in 
writing to the timeline and procedures specified by the responsible BUYER’s representative. The 
SELLER must provide with the notification sufficient documentation to support the legally changed 
name.  

 (ii)  If the SELLER fails to comply with the requirements of paragraph (o)(2)(i) of this clause, or fails to 
perform the agreement at paragraph (o)(2)(i)(C) of this clause, and, in the absence of a properly 
executed novation or change-of-name agreement, the SAM information that shows the SELLER to be 
other than the SELLER indicated in the contract will be considered to be incorrect information within 
the meaning of the “Suspension of Payment” paragraph of the Electronic Funds Transfer (EFT) 
clause of this contract.  

(3) The SELLER shall not change the name or address for EFT payments or manual payments, as 
appropriate, in the SAM record to reflect an assignee for the purpose of assignment of claims (see 
Subpart 32.8, Assignment of Claims). Assignees shall be separately registered in the SAM database. 
Information provided to the SELLER’s SAM record that indicates payments, including those made by 
EFT, to an ultimate recipient other than that SELLER will be considered to be incorrect information 
within the meaning of the “Suspension of payment” paragraph of the EFT clause of this contract.  
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(4) Offerors and SELLERs may obtain information on registration and annual confirmation requirements 
via the Internet at https://www.sam.gov.    

(q) Insurance. If Seller will perform work at the Buyer site/facility or at the Buyer’s customer site/facility, Seller 
shall carry insurance of the type and in the minimum amounts set forth in the Insurance Clause of the flow downs of 
this Purchase Order or as stated below, whichever is greater. Seller shall provide Buyer with insurance certificate(s) 
evidencing the required insurance coverage prior to commencing work. The Seller shall provide written notice to 
Buyer prior to any change or cancellation of the insurance policy(ies). 
 
In the event Seller furnishes services, Seller shall obtain and maintain during the performance of any services the 
insurance below with insurance companies with at least a Best’s “A” rating. Seller shall furnish a copy of the 
certificate(s) evidencing such insurance prior to commencing performance of the services. 

(1) Worker’s Compensations Insurance and Employer’s Liability Insurance (including occupational 
disease) to cover statutory benefits and limits of the Worker’s Compensation laws of any applicable 
jurisdiction in which the services are to be performed and Employers’ Liability Insurance with limits of 
$500,000 for trauma per accident; $500,000 for disease per person and $500,000 for disease, policy 
limit. 

(2) Commercial General Liability Insurance written on the latest ISO occurrence form and including 
coverage for Contractual Liability and Products and Completed Operations (to remain in force for two 
(2) years following acceptance of the work). The insurance required by this clause (b) shall have the 
following limits of liability: Third Party Bodily Injury and Property Damage Liability: $1,000,000 
combined single limit per occurrence and $2,000,000 combined single limit general aggregate. 

(3) Business Automobile Liability insurance covering all owned, leased and non-owned vehicles used in 
connection with the services, with not less than $1,000,000 combined single limit per occurrence for 
bodily injury and property damage. 

(4) The following endorsements shall be included in the above insurance coverages: 

(a) Thirty (30) days advance written notice in the event of cancellation, non-renewal or material 
change of any policy. Language referring to “endeavor to” and “but failure to mail such notice 
shall impose no obligation or liability of any kind upon the company, its agents or 
representatives” shall be stricken from the certificate of insurance. 

(b) Buyer and Owner named as additional insureds (except on Workers’ Compensation). 
(c) A waiver of subrogation in favor of Buyer and Owner. 
(d) Severability of Interest or Separation of Insureds. 
(e) Seller’s insurance is primary and any insurance maintained by Buyer is considered excess and 

non-contributory 
 

(r) Compliance with Anti-Corruption Laws.  Subcontractor represents and warrants that it will, with respect to 
its winning, retaining, and performing work under this Agreement, comply with the U.S. Foreign Corrupt Practices Act 
(“FCPA”), the U.K. Bribery Act (“UKBA”) and all applicable local anti- corruption laws (collectively the “Anti-Corruption 
Laws”). In accordance with such Laws, Subcontractor agrees to not, with respect to its winning, retaining and 
performing work under this Agreement, offer, pay, promise to pay or authorize another to pay any money, make any 
gift or provide anything of value to any foreign official (including officials or employees of local and national 
government agencies, employees of state-owned or controlled companies, public international organizations, and 
relatives of foreign officials), any foreign political party or official thereof, or any candidate for foreign political office 
(collectively, “Foreign Officials,” as that term is further defined under the FCPA), or any person acting in a commercial 
capacity, with the intent to improperly obtain or retain business or any commercial or governmental advantage.    
 




